Ronald B. Mitchell. "Compliance Theory: An Overview" In Improving Compliance
with International Environmental Law. Editors: James Cameron, Jacob Werksman,
and Peter Roderick. Earthscan, 1996, 3-28.

1 COMPLIANCE THEORY: AN OVERVIEW!

Ronald B Mitchell

INTRODUCTION

Too many people assume, generally without having given any serious thought to its
character or its history, that international law is and always has been a sham. Others
seem to think that it is a force with inherent strength of its own .. .. Whether the
cynic or sciolist is the less helpful is hard to say, but both of them make the same
mistake. They both assume that international law is a subject on which anyone can
form his opinions intuitively, without taking the trouble, as one has to do with other
subjects, to inquire into the relevant facts 2

Five decades after Brierly made this insightful comment, empirical
understanding of the impact of international law on behaviour, at least by
political scientists, remains in its infancy. Very recently, however, political
scientists have taken a renewed interest in identifying the links between treaties
and international behaviour. This chapter provides an introduction to the
current state of debate among political scientists on questions of treaty
compliance, with special attention to how theories of international relations
clarify the relationship of compliance to treaty provisions.

Do nations and their citizens adjust their behaviour to comply with
environmental treaties? Can we improve environmental treaties to make
compliance more likely? If so, how? Reliable answers to these and related
questions require careful evaluation of past experience with efforts to improve
such treaties. Such evaluation, in turn, profits from understanding the factors —
treaty-based and otherwise - that previous research suggests are sources of
international behaviour. Three different schools of thought - what I shall call
pragmatist, realist, and institutionalist - provide different though not
uncomplementary answers to these questions.

Policy interest in the relationship of treaties to behaviour stems from a
pragmatic concern that treaty goals are not always achieved as completely and
effectively as possible. Government diplomats and international lawyers spend
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considerable resources drafting and redrafting treaties to resolve international
environmental problems. Environmental groups commonly support these
efforts, pressing governments to negotiate more new treaties and to strengthen
and refine existing environmental treaties. Business groups regularly oppose
provisions of environmental treaties as excessively costly and burdensome.
Policy analysts and pundits regularly highlight the problems with existing
treaties and propose new treaty provisions to address them. All these actions
reflect a belief that better law can remedy bad behaviour. The actions
simultaneously illustrate an assumption that treaties can influence behaviour
and the fact that they do not always do so. Indeed, for many lawyers ‘the
assumption that legal texts drive changes in behaviour is second nature.’ 3 The
number and variety of proposals to improve environmental treaties suggest,
however, that we still lack a solid understanding of what factors facilitate, and
which impede, compliance with a treaty. Partly because these actors’
involvement in the treaty process often is in response to concerns particular to a
given treaty, they frequently fail to identify sources of failure or success common
to other treaties.

Political science research provides a systematic methodology for testing
theories of the relationship between treaties and behaviour against the empirical
evidence. While these linkages have received only limited attention historically,
they are currently the focus of much attention. In international relations, issues
of compliance quickly enmesh one in a larger and long-standing debate over
why nations behave-the way they do. The realist schoot of thought, developed
after World War II, views the pursuit and use of power and the anarchic
structure of modern international relations as the primary determinants of
international behaviour.# Realists consider international law as having little
significant impact on nations’ international policies. ‘Consxderanons of power
rather than of law determine compliance’ in all important cases.> Law only
influences behaviour, if at all, when relatively unimportant, non-security issues
are at stake. The conformance of state behaviour to treaty rules reflects spurious
correlation rather than true causation: structural factors that lead states to certain
actions also lead them to negotiate treaties codifying those actions. Aspiring to
explain ‘a small number of big and important things,’ realists have shown little
interest in evaluating treaties as a source of international behaviour.b
Nevertheless, realism encourages a bias against assuming that treaties cause
behaviour to change, and provides an essential set of alternative explanations of
why nations might take actions that conform to treaty provisions.

Institutionalists and international lawyers agree with Hans Morgenthau that

‘the great majority of the rules of international law are generally observed by all
nations.”” Disagreement arises over whether we can attribute such behaviour to
the treaty. International institutions, regimes, organizations, and treaties * appear
to be major determinants of collective behaviour . . . at the international level.’8
Given this assessment, institutionalists have sought to identify the conditions
under which treaties can influence behaviour and the types of norms, principles,
rules and processes that do so most effectively.? While realists see states as
dominating international affairs, non-state actors also play important roles in
institutionalist theories as targets of regulation and as participants in the effort
to elicit compliance.10 While institutionalists look for cross-treaty generalities
regarding the causal links between behaviour and treaties, they often fail to
convert these into the practical advice demanded by policy-makers.
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Drawing on each of these three outlooks on compliance ~ pragmatist, realist,
and institutionalist - the following chapter develops a synthetic framework for
subsequent analysis of the degree to which treaty rules influence behaviour and
the causal mechanisms by which they do so. Pragmatists demand that our
framework be sufficiently well-defined that it allow empirical analysis of past
experience and prescriptive advice for future policy. Realists suggest a healthy
scepticism that forces us to question rigorously whether political and structural
factors more readily explain, or at least condition, any correlations between
treaty provisions and behaviours. Institutionalists identify the means by which
treaties may influence behaviour, demanding empirical validation of which ones
prove more or less effective. Together they provide propositions regarding the
sources of compliance and non-compliance, the means by which treaty rules can
increase compliance, and the exogenous factors that may also increase
compliance.

This chapter begins by delmeatmg various possible sources of ‘first-order’
compliance, for example, the reasons why national and subnational actors often
comply even in the absence of any efforts to elicit compliance. The opposing
forces that may lead an actor to fail to comply are discussed. An outline is then
provided on how these pressures for non-compliance can be countered by the
unilateral actions of governments and non-governmental actors. This is
followed by developing a framework for thinking about the various factors that
institutionalists argue can improve compliance; | identify three components of a
treaty compliance system - a primary rule system, a compliance information
system, and a non-compliance response system — that form the basis for
subsequent empirical analysis.

DEFINITIONS

I define compliance as an actor’s behaviour that conforms to a treaty’s explicit
rules.!! As a subset of compliance, I distinguish treaty-induced compliance as
behaviour that conforms to such rules because of the treaty’s compliance system.
Since this chapter seeks to set forth a pragmatic framework for thinking
empirically about the relationship of treaties to compliance, the definitions laid
out here should not be taken as either representative of, or contradictory to,
broader theoretical conceptions. Rather, I offer these definitions to be empirically
useful, rather than theoretically comprehensive. Using these definitions, then,
the realist-institutionalist debate becomes a question of whether treaty-induced
compliance ever occurs. The term ‘compliance’ is commonly applied in
comparing behaviour to specific treaty provisions, a treaty’s broader spirit and
principles, 1mphc1t international norms, informal agreements, and even tacit
agreements.12 While ambiguous and non-explicit rules, like principles and
norms, may well influence behaviour, empirically evaluating these influences
usually founders on the inability to get agreement, often among the parties and
certainly among analysts, regarding whether a given action constitutes
compliance or not. In contrast, restricting study to explicit treaty provisions
allows replicable evaluation of compliance against clearer and less subjective
standards. While recognizing that treaties may induce positive behavioural
change that nonetheless fails to achieve an established standard, I exclude from
my definition the notion of ‘compliance with the spirit of an agreement’ which
introduces unnecessary subjectivity into empirical analyses.
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Evaluating compliance against treaty provisions also makes more sense than
speaking of compliance with the treaty as a whole. Parties often comply with
some treaty provisions while violating others. Within a nation, different actors -
governments, industry and non-governmental organizations (NGOs) ~ may well
be responsible for implementing different treaty provisions.13 To speak of ‘treaty
compliance’ therefore loses valuable empirical information by aggregating
violation of one provision with compliance with another. It also deserves
mention that measuring compliance by strict reference to legal standards
suggests that compliance is binary, either one complies or one violates; in fact,
treaties can induce considerable beneficial behavioural change that either falls
short of actual compliance, strictu sensu, or goes beyond minimum treaty
requirements.14 Compliance also needs to be kept distinct from the related
concept of effectiveness. While I discuss the distinction at length at the end of
this chapter, compliance can be thought of as exclusively a question of altering
behaviours without consideration of whether these behavioural changes are
necessarily sufficient to accomplish the stated or unstated aims of the treaty. In
most instances, compliance will correlate sufficiently with effectiveness to make
more compliance preferable to less. ,

For any given treaty provision, the actual compliance level across countries
and across time is likely to reflect compliance due to a combination of sources.
Compliance levels will reflect the underlying structure of the environmental
problem, the relationship of the treaty’s requirements to existing behaviour and
future interests, as well as the structure and decision-making processes of the
governments, corporations and other organizations involved. A single
environmental problem may pose different problems for developed countries
and developing countries. For many environmental treaty rules, some actors
will unilaterally decide to comply, others will decide to violate, and others’
decisions will depend upon whether, and how many, other actors comply. This
section focuses on the factors that produce compliance even in the absence of a
system for identifying and responding to non-compliance, thereby highlighting
both the exogenous forces for compliance and the important role that corporate
as well as governmental actions play in international environmental treaties.

SOURCES OF COMPLIANCE

Regulatory treaties’ proscriptions of undesirable actions and prescription of
desirable ones are often fulfilled. Determining whether the subsequent absence
of proscribed actions or presence of prescribed ones is evidence of treaty-
induced compliance would be simple if no other potential explanations for these
behaviours existed. But, as noted above, the contention is not about whether
nations comply, but why. Governments and private actors face a wide variety of
incentives and constraints in undertaking any action. Acts that the treaty defines
as compliance (or violation) may occur for numerous reasons having little to do
with treaty dictates. Enumerating the treaty-independent, first-order sources of
compliance and non-compliance provides a valuable means of avoiding falsely
characterizing compliance as treaty-induced.

Compliance Theory: an Overview

Compliance as independent self-interest

The simplest explanation of why a government or other actor regulated by a
treaty undertakes a given behaviour is because they believe it furthers their
interest. Nations often negotiate treaties precisely ‘for the promotion of their
national interests, and to evade legal obligations that might be harmful to
them.’!> As consensual agreements between nations, treaty provisions reflect the
relative success of the different signatories in promoting their interests.
Obviously, a key determinant of the willingness to comply is the degree of
behavioural change the treaty requires. The degree of required change varies
across treaties and across rules and actors within a single treaty.

Actors may comply because the treaty rules require no change in behaviour.
Through successful negotiation a country may place all the burden for
adjustment on other states. ‘Leader’ states negotiating an environmental accord
may already have established and implemented legislation that goes well
beyond the requirements to which ‘laggard’ states will agree. Industries already
meeting a specified pollution standard may support treaties that require their
foreign counterparts to do the same as a means of improving competitiveness
without changing their behaviour. Especially when agreements reflect lowest
common denominator policies, many states and companies will find themselves
already in compliance. Some states may simply not be engaged, or only
minimally engaged, in the activity regulated by the treaty, as is the case with
Switzerland’s membership in the oil pollution and whaling regimes.

Compliance is not surprising when agreements proscribe undesirable actions
that no one currently has incentives to undertake, in hopes of restraining future
economic, political or technological pressures for such actions. As in the
Antarctic Treaty’s constraints on mining, such agreements codify existing
behaviours to ‘protect against changes in preferences’.}® Compliance to date has
been perfect because the availability of lower-cost sources elsewhere has meant
that incentives to mine in Antarctica remain low.!”

States can also facilitate their own compliance by negotiating vague and
ambiguous rules. Ambiguity may reflect agreements reached despite sincere
differences about a specific rules content - ‘papering over’ - or efforts to accrue
environmental praise by agreeing to terms that appear to require behavioural
change, but that prove sufficiently vague to allow business as usual. The absence
of an international court to interpret such ambiguities authoritatively ‘naturally’
leads states to interpret treaty rules so they can behave as their interests dictate
while claiming their behaviour is in compliance.18 While excessively self-
serving interpretations may well elicit international and domestic criticism,
ambiguous treaty language makes charges of outright violation difficult.

When treaties require new behaviours, they may only require signatories to
take actions they already know they want to take. Unilateral compliance may be
a preferred option. In some such case, the state would have behaved as it did in
any event, compliance being strictly coincidental. In others, the agreement
provides international legitimacy which increases domestic political support
enough to enable the government to implement a desired but otherwise
unattainable policy. For example, a climate change agreement may provide some
governments with the impetus necessary to adopt energy taxes. Treaties may
also reflect ‘suasion’ games where one or more powerful states benefit from
unilateral compliance but benefit more if others also comply.1? While it will seek
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to get others to comply, such a state will comply whether or not those strategies
succeed. DuPont’s phase-out of CFCs and Conoco’s installation of double-hull
tankers before internationally required suggests these companies decided to
comply independently of other companies’ decisions, though they preferred that
others comply.

The preceding sources of compliance show how actors may comply out of self-
interest even if they define that interest myopically and independently of others’
actions.20 However, the calculus leading a state to comply may involve more
expanded notions of independent self-interest than realist scholars would
concede. Institutionalists point to states adopting broader and longer-term views
of self-interest, including joint gains and empathy, for example, that lead them
to comply in a wider range of situations than realism would predict.2! States
and corporations may fear the unknown and unintended side-effects of their
current non-compliance on the future of the treaty and on a range of other
relationships.22 They may fear adverse public opinion, domestically or
internationally. Parties may comply with rules viewed as fair and legitimate
even if costly at times.23 Even when dominant, powerful (hegemonic) states
coerce weaker states to accept a treaty, legitimate social purposes and changes in
perceived self-interest may cause nations to continue complying past the point
that immediate self-interest can explain.24 These conceptions of self-interest veer
away from strictly independent decision-making: rather than making worst case
assumptions that no others will comply, the decision-maker forecasts
compliance by others based on past experience to calculate the expected benefits
of their own compliance.

Even if a treaty rule requires change, bureaucratic procedures, group think,
and bounded rationality may make the choice of compliance - once initiated -
hard to revisit.2> Governments and corporations deal with some compliance
problems through standard operating procedures and habits, thereby foregoing
potentially beneficial opportunities to violate in order to reduce overall decision-
making costs, even in issues involving national security.26 Even realists admit
that habit sometimes drives states to actions contrary to immediate self-interest
because states do not constantly reassess their interests and power.27 Businesses
promulgate and train personnel in corporate procedures that reflect domestic
and international laws, even in cases where the likelihood of opportunistic
violations being detected is minuscule. International rules allow actors to
simplify or reduce the number of decisions they must make in a complex
environment.28

While compliance is calculated independently of other actors’ behaviours, it is
not a static decision. Over time, economic and technological changes can ‘cause
national governments to change their minds about which rules or norms of
behaviour should be reinforced and observed and which should be disregarded
and changed.’? Reductions in the price of alternatives to chlorofluorocarbons
(CFCs) have increased the likelihood that the Montreal Protocol’s phase-out
deadlines will be met.3 Oil price shocks in the 1970s explain some of the
increase in compliance with oil pollution treaty rules in effect at the time.
Economic recession will reduce environmental compliance if countries redirect
resources from environmental to developmental goals, but could increase
compliance if it reduces the economic activities creating the environmental
externalities. Whether economic or technological shifts make compliance more
or less attractive depends on the type of shift and government responses to it31
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Powerful non-state actors, including multinational corporations, non-
governmental environmental groups and scientists, often influence international
politics directly and by helping to define state interests. 3> New scientific
knowledge or greater environmental activism can cause increases in the
perceived costs of an environmental externality and lead to greater
compliance.33 Elections or larger social or political factors often change the
bargaining positions of domestic bureaucratic and political groups, altering how
a state assesses its interests in compliance. Domestic environmental groups may
become increasingly powerful and concerned; treaties provide them with ‘a
stronger case for constraint than would be possible in the absence of such
obligations’.34 Such developments not only increase the domestic costs of
violation but often constrain even efforts at retaliatory non-compliance.3%
International agreements generate inertia which supports compliance once it has
begun.3¢ Such changes may increase overall compliance if they reflect
transnational social shifts toward greater environmental concern.

At any given time, however, for those governments or non-state actors basing
compliance decisions on self-interests independently defined, compliance
proves robust and concerns over non-compliance are minimal. Indeed, the
behaviour of these actors is not treaty-induced compliance. For these actors,
treaty rules have been brought in line with existing or intended future
behaviours, and not vice versa. When most parties to a treaty have such
interests, the rule will exhibit high compliance even absent positive inducements
or negative sanctions. Power plays little role in determining whether a state
complies or not. In situations like those just delineated, we can expect
considerable compliance. Efforts to manipulate interests are unnecessary
because treaty rules reflect pre-existing interests, the rules require little change
in current behaviour patterns, or the actors fail to recalculate their interests

constantly. In these cases, compliance is not caused by the treaty but merely
coincides with it.

Compliance as interdependent self-interest

Compliance can arise from interactive as well as independent decision-
making.37 States and corporations can not only include broader and longer-term
concerns in their calculus of self-interest, but also can include their expectations
regarding the impact their own compliance will have on others. Coordination
and collaboration game models help clarify the operation of such inter-
dependent conceptions of self-interest.

In coordination games, each actor prefers compliance so long as enough other
actors comply. While ‘enough’ varies from actor to actor, each assesses whether
to comply based on the actions, or expected actions, of others. Realists see such
complementarity of interests in compliance as explaining why most treaties
require so little enforcement.38 Like Schelling’s ‘meeting’ games, treaties can
avert dilemmas of common aversion by coordinating action: the rule allows
expectations to converge on an equilibrium behaviour that, once achieved, no
one has incentives to violate.39 The distribution of the benefits of compliance
depend on the form of coordination, but once others choose to comply, the
dominant strategy for all lies in complying.40

Coordination games do not face the 'sanctioning problem’ that plagues
collaboration problems.#! First, actors are self-deterred because while my non- v
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compliance hurts others, it hurts me enough to deter me. Second, since non-
compliance is always a public effort ‘to force the other actor into a different
equilibrium outcome’, detection problems do not arise.42 Third, since other
actors’ most effective retaliation for non-compliance is continuing to comply, the
desire to sanction reinforces rather than undermines the incentives to comply.
For example, once nations agree on an allocation of the limited number of
possible satellite orbits, no country has incentives to destroy its own satellite by
placing it in the same orbit as another nations, and if it were to do so, it could
not do it clandestinely.43 The distribution of power among nations determines
which behavioural equilibrium nations agree to, with the strong dictating to the
weak, but not in determining whether the equilibrium is maintained. Treaties
will tend to codify the equilibriums that provide benefits to the strong, but they
will not face the subsequent task of inducing compliance from weak states.

Situations involving public goods can exhibit similar properties for some
actors involved. If enough actors recognize that they can be better off
collaborating to produce a public good and can trust each other enough to
‘jump’ to this joint outcome, a subset of all actors can negotiate and comply with
an agreement even though other nations continue to violate.# Actors willing to
tolerate non-compliance by others may achieve joint gains, even though those
gains are less than they would be if all actors complied. Actors who fail to
consider how their decision to comply encourages others to comply see the costs
of compliance outweighing the benefits. Actors who recognize that their
decision to comply may convince enough others to comply to make the benefits
outweigh the costs, will attempt to assure others of their good faith. Common to
both these scenarios is the fact that, given what one actor can dependably expect
others to do, that actor’s best strategy is to comply.

Unfortunately, environmental problems more often resemble collaboration
games in which joint compliance is preferréd to joint violation but in which each
actor’s dominant strategy is to violate, even if others comply. The literature on
prisoners dilemma, multi-person prisoners dilemma, and on free-riding in such
situations is extensive.4>

Realists point out that such conditionality of benefits on compliance by others
coupled with the fear and uncertainty underlying international relations make
collaboration essentially impossible. For example, as desirable as it collectively
may be to reduce international industrial pollution, the anarchic international
arena produces fears of free-riding that lead states to define interests on
unilateral, unconditional bases, thereby preventing agreement or compliance.#6
Despite the benefits of mutual compliance, the absence of international
enforcement and risks of relative gains by others leads all parties to violate.47

Under such circumstances, compliance requires enforcement. International
collaboration problems, in contrast to coordination problems, ‘must specify strict
patterns of behaviour and insure that no one cheats’.48 Unfortunately, if
anything best characterizes the weakness of international law, it is the lack of an
effective central enforcement system. Realists, like Morgenthau, note that ‘there
can be no more primitive and no weaker system of law enforcement’.4> The
institutionalists recognize that coordination games often face significant
‘sanctioning problems’, where the lack of ability and incentives to detect and
respond to violation in turn hinder achievement of compliance. Enforcement
itself poses a collective action problem in which even states that comply may not
monitor or enforce against others.0
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Compliance in collaboration problems can arise from enforcement by a
dominant or hegemonic state with system-wide concerns that sees what may be
a collaboration problem for others as a suasion game. The dominant state
manages the problem because it is capable of, and perceives sufficient benefits
from, complying itself and/or enforcing compliance by others. Weak states are
forced to comply with these ‘imposed orders’ by ‘coercion, cooptation, and the
manipulation of incentives’>! The economic and technological changes
mentioned earlier can alter compliance levels by increasing a dominant state’s
power for, and interest in, enforcing such treaties. Growth in international
economic interdependence will increase a dominant state’s desire and capacity
to exercise control of the international system.>2 Improved satellite surveillance
could aid a dominant state’s ability to monitor activities, impose sanctions more
swiftly, and thereby increase compliance. Such changes may correlate with treaty
amendments if they also lead to compliance system changes, such as less
ambiguous wording. In such cases, however, tighter wording is simply another
indicator of the changed interests that caused improved compliance, rather than
being an independent cause of improved compliance.

Fears of free-riding can also be overcome if states view the benefits they derive
in other existing and future international agreements as conditional upon a
record of compliance.>3 Such caution is fostered when states detect violations
and either reciprocate with their own violation or ‘discount the value of
agreements on the basis of past compliance’.54 Even if compliance in a given
instance may be costly when narrowly construed, the costs in other areas and on
one’s reputation can persuade a state to comply. Compliance under such
conditions is possible but will be more fragile and more difficult to establish than
when actors have independent interests in compliance.

Since such cooperation depends on some degree of international trust,
decreases in underlying rivalries and competition, such as the end of the Cold
War, will likely increase compliance levels.>> As with changes in power, such a
change may produce changes to treaty rules as well as compliance levels,
leading to spurious correlations. However, the regime itself can increase trust by
improving knowledge and reducing misperceptions of other states.>6 Over time,
such trust, reputations, rule legitimacy, and habitual practice grow and can
reinforce incentives for compliance.

SOURCES OF NON-COMPLIANCE

Having noted several reasons for compliance, we can now turn to the reasons
for non-compliance. Especially in collaboration situations, unless some parties
encourage compliance or discourage violation, other parties may find it
preferable to violate a given treaty rule. Other factors may also lead to non-
compliance. To understand how actors elicit compliance in the face of such
preferences, the various sources of non-compliance need to be delineated.

Non-compliance as a preference

An actor may prefer non-compliance simply because the benefits of compliance
- absent coercive efforts, simply do not outweigh its costs. This situation may
arise for several reasons. Some actors may consciously sign treaties to garner the
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political benefits of membership, never intending to comply.57 Others may feel
strong domestic and international pressures to sign an agreement regardless of
the compliance costs. For example, the 178 countries in attendance at the 1992
United Nations Conference on Environment and Development (UNCED) faced
strong pressures to sign climate change and biodiversity agreements; few
countries refused to sign, based on claims that compliance did not serve their
interests. Other states may view most but not all rules in a treaty as in their
interests, leading them to sign with the intention of complying with most but not
all rules.

Assumptions that because states sign they will comply ignore the fact that a
state’s material interests may include signature but not compliance. At least
three scenarios can account for this. First, a state may be a classic free-rider,
valuing the benefits of compliance by others, but seeking to avoid the costs of its
own compliance. Second, a state may value compliance by itself and by others
and even deem that the benefits of compliance outweigh the costs, but may
nonetheless prefer to devote the compliance-related resources to more pressing
social problems. Third, a state may view compliance as having no real benefits.
A state may not value actions that they admit would improve the environment.
It is tempting to view environmental problems as global commons or ‘prisoner’s
dilemma’ problems with the implicit assumption that all actors prefer mutual
compliance to mutual violation. Yet, this ignores basic disagreements over man'’s
relationship to the environment. The Iragis’ intentional dumping of oil during
the Gulf War, the controversy over commercial whaling, and the general debate
over environment versus development reflect such disagreements.

Even when total social costs make compliance a preferred strategy, the
incidence of those costs usually means that those being asked to comply will
have continuing incentives to violate. Environmental treaties frequently seek to
remedy industrial pollution externalities; by definition, therefore, compliance
involves companies incurring costs that they had previously imposed on
other social groups. Compliance with the Long-Range Transboundary Air
Pollution Convention’s sulphur dioxide emission restrictions required private
power plants to install scrubbers and otherwise increase costs so that citizens
in other countries could enjoy a cleaner environment.>8 The resources that
targeted industries use to oppose international regulatory efforts attest to the
costs they view as involved in compliance. Whether dealing with reluctant
nations or reluctant industries within a nation, benefits from compliance arise
only when others link compliance to other issues through positive or negative
inducements.

Non-compliance due to incapacity

Even actors who perceive compliance as beneficial may fail to comply for lack of
the necessary resources. In economic terms, the willingness to pay need not
equate to an ability to pay. Violation can be due to financial, administrative or
technological incapacities, rather than any unwillingness to comply.>®

While developing country governments may not value environmental
improvement because of the lack of domestic constituencies or because of more
pressing concerns, even those that do may simply not have sufficient resources
to meet the costs of compliance. Growing attention to this source of non-
compliance has led nations to establish mechanisms to finance compliance in
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both the London Amendments to the Montreal Protocol and the Framework
Convention on Climate Change.50

Environmental non-compliance also occurs because of a lack of administrative
capacity.6! Even if we assume that governmental decisions to comply with treaty
rules will bring government actions into compliance, that assumption comes
into serious question when compliance requires a government to alter
successfully the actions of myriad sub-national actors. This two-level quality of
environmental treaty compliance can lead to non-compliance when a
government lacks informational or regulatory infrastructures adequate for
eliciting compliance. Even using its best efforts, the Brazilian government may
fail to communicate successfully restrictions on tree clearing to the peasant
farmers responsible, leading to non-compliance. Even if the informational

_ infrastructure exists, an effective regulatory infrastructure that can induce

behavioural change by these actors may be absent. Tankers registered in Liberia
and Panama rarely enter those countries’ ports, making inspections for
compliance with international marine pollution standards difficult.

Negotiators may even establish standards that current technologies are unable
to meet. Hopes that regulatory necessities will lead to technological inventions
do not always prove well-founded, leaving companies with no, or only
prohibitively expensive, means of complying. While these problems often boil
down to variants of financial incapacity problems, cultural and social contexts
may make compliance significantly more difficult to elicit from the companies
and citizens of one country than another.62

Non-compliance due to inadvertence

Finally, states may take actions sincerely intended and expected to achieve
compliance but nonetheless fail to meet treaty standards. Environmental rules
establishing aggregate national targets for poliution reduction by specified
deadlines may pose particular problems in this regard.63 For example, a carbon
tax established in good faith at a level deemed sufficient to achieve a 20 per cent
reduction in carbon dioxide emissions by a specified date might reduce
emissions by only 15 per cent by that deadline.®* This problem is not restricted
to developing states; inherent uncertainty in the impacts of most policy
strategies mean even developed states efforts to alter their citizens’ and
companies” behaviours may fail to achieve their intended results.6> And
programmes that bring one country into compliance may fail to have the same
results elsewhere. Whether due to misguided policy or to the inherent
uncertainties in the outcomes of certain policies, the two-level nature of
environmental compliance may make compliance due to inadvertence especially
common.

ELICITING COMPLIANCE IN THE FACE OF
PRESSURES FOR NON-COMPLIANCE

To this point, the discussion has largely been restricted to first-order sources of
compliance and non-compliance, ie, those incentives that governments and
private actors have to comply with treaty rules prior to efforts by other actors to
directly influence their choices. Whether their predisposition to non-compliance



Improving Compliance

actually leads a government or company to violate depends on how willing and
able other actors are to manipulate incentives to make compliance both possible
and preferable. Such manipulation can involve positive inducements or negative
sanctions that take the treaty framework as given or they can involve refining
various components of the treaty compliance system itself.

Positive inducements

Giving positive rewards for compliance provides one means of increasing
incentives for compliance. To the extent that non-compliance is due to
inadvertence or incapacity, other actors can respond in two ways to those who
appear likely to, or already have, failed to comply with a treaty rule. Efforts at
education clarify treaty requirements and identify strategies for compliance.
Educational efforts can involve diplomatic discussions between government
officials or can directly target the private actors responsible for the
environmental problem. Industry groups in one country often conduct seminars
to educate their own personnel as well as those of companies in other countries
as new regulations are promulgated. Such efforts help avoid non-compliance
due to lack of knowledge or inadvertence. Such seminars can demonstrate and
disseminate information on cheap alternative means of complying that help
increase the ranks of compliers. Private corporations seeking to increase sales
may seek out and promote compliant technologies, independent of any
governmental or inter-governmental effots. As environmental concerns
increasingly influence overseas development aid, policy advisers are helping
devise programmes to address or avoid the administrative incapacity problems
that plague many developing nations.

Beyond educational efforts, financial transfers can elicit greater compliance
when non-compliance arises from any of the factors mentioned above. In
essence, one actor pays for another’s compliance. Inter-governmental side-
payments outside of formal treaty procedures for environmental treaty
compliance have been infrequent to date. However, NGOs have paid debts for,
and pharmaceutical companies have negotiated deals with, developing
countries to create environmental preserves. Finland has paid the USSR to clean
up a nickel smelting plant,&5

The fact that these actions have not been linked with specific environmental
treaty provisions suggests two problems. First, governments prove reluctant to
pay not only their own compliance costs, but those of other governments who
are obligated under the treaty to comply in any event. Second, such efforts,
whether taken within or outside the treaty context, face the ‘mundane problem
of funding’.%7 Financing proves difficult to organize because it poses collective
action problems for the fund providers.

Negative sanctions

The more traditional remedy for non-compliance has involved deterrence
through the threat or use of sanctions. To be effective these sanctions must be
both credible and potent. Actors hoping to encourage compliance must convince
reluctant actors that the likelihood that a violation will be detected and stiffly
sanctioned make the expected costs of violation exceed those of compliance.
Governments, corporations, NGOs, and general publics can all impose

Compliance Theory: an Querview

sanctions. Actors targeted for sanctions can similarly include governments,
corporations or even individuals 69 Social opprobrium and world public opinion
can pressure such actors to comply through several channels.”C Diplomats are
‘called to account by other participants in_the international system, either
through bilateral diplomacy or in international forums’.”! NGOs and the publics
they mobilize can prompt letter-writing campaigns, consumer boycotts of
imports and tourism, corporate cancellation of contracts, and government trade
restrictions, as evident in the response to Norway’s resumption of commercial
whaling.72 Whether these actions are adequate to force a reluctant business or
government to comply, however, is open to interpretation. Realists contend that
public opinion exerts no ‘restraining influence upon the foreign policies of
national governments’; institutionalists hold it “can have unexpectedly powerful
results . .. helpling| to bring about far-reaching [human rights] changes in
powerful and entrenched regimes’.’3

Realists see collective goods as supplied when “the interest of pre-eminent
powers in the consumption of collective goods is strong enough to cause them
to undertake the provision of those goods without being properly paid’.74 A
dominant state must both establish and enforce treaties resolving collective
action problems.” Depending on its own commitment to the issue, which may
vary over time, the dominant state may choose to

(1) tolerate violations,
(2) expend resources to force others to comply, or
(3) expend resources to force others to both comply with and enforce the treaty.

In such cases, weaker states comply to the extent that stronger states actually, or
credibly threaten to, force compliance via political and economic sanctions for
violation.”¢ Compliance does not require explicit enforcement: the reputation for
power, or ‘prestige’, of stronger states leads weaker states to comply with rules
that conflict with short-term self-interest even absent explicit enforcement.””
Powerful states, and they alone, use sanctions to enforce those international
rules that suit their immediate interests.”® In essence, states do not enforce
international law but command obedience from weaker states.”?

Compliance under such a model of hegemonic enforcement will tend to
decline as powerful states lose their power monopoly and other states with
different interests gain power.80 Also, the costs of maintaining international
agreements tends ‘to rise faster than the financial capacity of the dominant
power to support its position’.81 Thus, enforcement demands increase at the
same time that the power to enforce decreases.82 Since states violate treaty
‘commitments whenever they have the interest and power to do so, decreased
hegemony increases non-compliance as weaker states gain relative power.

An alternative view of the influence of hegemonic power on compliance levels
suggests that as extreme power asymmetries decrease compliance increases
because no actor possesses sufficient power ‘to ignore the dictates of the
resultant institutions with impunity’.83 Likewise, weaker states can no longer
expect a public good to be provided without their contribution, and therefore
comply. While predicting different effects of reduced asymmetries of power on
compliance, both theories suggest that changes in power distribution will
produce changes in compliance.

Reciprocity has been the dominant factor institutionalists have used to explain
the ‘potential anomaly’ of why governments comply ‘with rules that conflict
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with their myopic self-interest’.3% In collaboration problems, each party has
immediate and continuing incentives to violate and few incentives to enforce the
rules against others. Rather than general concerns over reputation, discussed
above, specific reciprocity - promising to comply if others comply and
threatening to violate if others violate - provides an enforcement strategy. If
actors have long-term views, regular and continued interactions, and rapid and
reliable information about the actions of others, reciprocity strategies can
overcome the non-compliant free-rider problem.85 For example, reciprocity
strategies have been used to explain compliance with arms control treaties.36

While working well bilaterally, reciprocity ‘may not prove compelling in a
multilateral situation’ 87 The initial violation may not impose sufficient costs on
any single actor to provide incentives for retaliation. At the same time, those
retaliatory violations that do occur can not be targeted directly at the initial
violator. They impose costs on compliers and violators alike, leading the
retaliator to ‘suffer the opprobrium’ of compliant actors, while failing to impose
sufficient costs on the initial violator to induce compliance.38 These disincentives
to retaliation reduce the credibility essential to the strategy, and can lead to
escalatory violations that undermine compliance by all parties.89

Actors can skirt the problems inherent in retaliatory non-compliance through
sanctions that link environmental compliance to other issues. In some instances,
the gains of mutual compliance are sufficiently large that some actors undertake
enforcement. Governments can use a wide range of unilateral or coordinated
efforts to impose trade or other economic sanctions. Such sanctions, whether
undertaken by states or other actors, allow costs to be targeted at the initial non-
complier and avoid the risks outlined above of retaliatory non-compliance.
NGOs and publics often prove more willing than governments to sanction
violations by corporations or other governments. Governments can avoid
retaliation by targeting sanctions against violating nationals or corporations of
other countries; governments that might defend their own wrongful actions
often care less about defending those of their nationals. This allows governments
to induce compliance by foreign nationals without harming intergovernmental
relationships on other issues by pressuring the other government directly.

In short, even taking the treaty context as given, many different actors can take
a wide array of actions to induce actors to comply despite their pre-disposition
to violate.

Compliance system design®

Given the realist scepticism regarding the impact of treaties on behaviour, we
must rely on institutionalists and pragmatists to identify principles for
designing a treaty compliance system that will elicit high compliance. The
institutionalists’ disagreement with realists is not that other factors do not cause
changes in compliance. Rather, they make the narrower claim that treaty rule
changes also can increase compliance. While regimes and treaty rules reflect
power and interests, they can have an independent effect on compliance. Power
and interests sometimes provide inadequate explanations of observed
correlations between international rules and actors’ behaviour.! International
behaviour can reflect not only compliance, but treaty-induced compliance.
However, whether a particular treaty actually induces compliance depends on
how its compliance system is designed. Critical to this argument is the notion
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that the structure of international power and interests underdetermines a
treaty’s compliance system; it assumes that at a given point in time, nations
could have agreed to more than one compliance system design.

A ‘compliance system’ is that subset of the treaty’s rules and procedures that
influence the compliance level of a given rule.%? Building on this concept, three
subsystems of any compliance system can be distinguished: a primary rule
system, a compliance information system, and a non-compliance response
system. If variance in compliance exists across treaties that can not be explained
by factors exogenous to the treaty regimes, these three systems provide a
framework for identifying the source of such variance in inducing compliance.

The primary rule system consists of the actors, rules and processes related to
the behaviour that is the substantive target of the regime. By its choice of who
gets regulated and how, the primary rule system determines the degree and
sources of pressures and incentives for compliance and violation. The
compliance information system consists of the actors, rules and processes that
collect, analyze and disseminate information regarding the instances of, and

_ parties responsible for, violations and compliance. The self-reporting,

independent monitoring, data analysis, and publishing activities that comprise
the compliance information system determine the amount, quality, and uses
made of data on compliance and enforcement. The non-compliance response
system consists of the actors, rules, and processes governing the formal and
informal responses undertaken to induce those identified as in non-compliance
to comply. The non-compliance response system determines the type, likelihood,
magnitude, and appropriateness of responses to non-compliance.

An environmental treaty’s primary rule system generally attempts to alter the
actions of private, sub-national actors through the implementation activities of
national governments. In contrast to arms control or human rights treaties,
environmentally activist governments must elicit behavioural change by the
primary target of regulation, either directly or by prompting the responsible
national governments to implement and enforce treaty terms. Frequently, the
rules and procedures comprising all three components of the compliance system
can address either governmental, non-governmental, or sub-national level
entities.

What factors endogenous to the treaty could increase compliance? What treaty
compliance system changes would make compliance more likely for a given set
of actors when addressing a given environmental problem? What attributes of
treaty rules and processes should we look for as the basis of its impact?
Compliance system design involves two distinct elements. First, the selection of
the primary rules determines how many actors are predisposed towards
compliance and how many towards non-compliance. Whether made consciously
or not, choices of haw the treaty defines compliance and who must change their
behaviour becomes a major determinant of compliance. It sets the bounds on
how many actors will comply voluntarily and the efforts needed to get others to
comply. Second, having selected certain primary rules, the system must
maximize the likelihood that actors will respond to non-compliance through
means that redress the source of non-compliance. This element of design
involves attempting to achieve the highest compliance possible by improving
the compliance information and non-compliance response systems, to make the
detection of, and response to, non-compliance more likely, credible, and potent.
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Primary rule system

The preceding discussion has highlighted how the incentives of actors to comply
or violate depend critically on the structure of the problem the treaty is
attempting to solve. Collaboration problems fascinate analysts precisely because
their resolution requires jointly desirable compliance that proves hard to
generate intermtionally.9 Different approaches to such resolution greatly
influence who bears what costs under what conditions and the degtee to which
benefits depend on actions by other actors. Given this, ‘choices of strategies and
variations in institutions are particularly important, and the scope for the
exercise of intelligence is considerable’.%4

Some analysts have explored how institutions can alter payoff structures, ie,
the benefits and costs that actors incur in each of the potential outcomes of the
strategic game. Yet, a less developed implication is how nations can choose
between different solutions to the same problem that have different payoff
structures. Payoff structures may vary by solution as well as by problem. Even if
international institutions prove too weak to alter payoff structures, they may be
able to increase compliance by selecting from an array of possible solutions
those that increase the likelihood of compliance.? For a given problem, several
alternative solutions may exist. Even if, under conditions of perfect compliance,
these solutions provided equal environmental benefits, they might exhibit
different likelihoods of compliance because they regulate different actors. What
kind of activity is being regulated? How many actors with what interests must
change their behaviour? How large and costly a change is involved? What
exogenous incentives to comply do these actors have? By answering these
questions, through the process of selecting the point for regulatory intervention
and defining the standards for compliance, negotiators may take a large step
towards determining the degree of treaty compliance. Claims that inducing
compliance with the Framework Convention on Climate Change will be harder
than with the Montreal Protocol rest on the notion that more people and
industries must make much bigger behavioural changes in the former case.
Regional agreements seek to increase cooperation by increasing the frequency of
interaction between actors. Agreements that put greater burdens on developed
countries may generate more compliance because those countries have the
incentives and resources to do so. In short, the selection of primary rules may
prove the most powerful lever international policy-makers have over the level
of compliance elicited.

One key feature of the selection of a regulated activity involves its
transparency. Some activities are highly visible and involve transactions
between actors while others are autonomous acts conducted largely out of view.
While transparency’s main contribution to compliance comes through making
detection of violations easier, as discussed below, it also facilitates compliance
by reassuring each actor about others’ behaviour. Actors predisposed to comply
but concerned about non-compliance by others will violate under conditions of
uncertainty. The ranks of ‘nice’ actors - those actors who will comply initially
with a treaty rule before having information about the actions of others? - can
be swelled by reducing this uncertainty. By regulating more transparent actions,
treaties assure actors that others’ non-compliance will be immediately visible
and thus permit them to protect their interests accordingly. Reducing such fears
that produce initial non-compliance allows compliance to develop.
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Besides strategic choices of who and what to regulate, primary rules can
increase compliance through greater specificity97 Chayes urges ‘more concrete
and quantitative performance criteria as they become politically and empirically
validated’.?8 Increasing specificity increases compliance in at least two ways.
First, for actors disposed to comply, specific rules make compliance easier by
reducing the uncertainty about what they need to do to comply.99 Specific rules
also reassure actors that others will not dispute the compliance of a given act.
The actor can therefore act without fear of facing sanctions for non-compliance
despite a good faith effort to comply. Second, for actors predisposed to non-
compliance, precise treaty language removes the excuse of inadvertence and
misinterpretation from actors when they must account for non-compliance.100
This will not change the actions of any actor facing significant compliance costs
but may alter the choices of actors at the margin of compliance.

The notion that greater specificity improves compliance assumes that
specificity can be increased without any change in the willingness to agree
among the parties. At any given point in time, it may prove impossible to agree
on more precise language. However, a rule’s current level of precision need not
always reflect the maximum possible level of precision for the existing level of
common interest. Even within a context of nations seeking to avoid major
constraints on their behaviour, the range of negotiable outcomes may include
some rules that are less vague than others, making the choices between rules
important to subsequent compliance levels.

Compliance information system

The major goal of any treaty’s compliance information system is to maximize
transparency. Transparency refers to both the amount and quality of the
information collected on compliance or non-compliance by the regulated actors
as well as the degree of analysis and dissemination. Increasing transparency is
seen as an essential component in any prescription to increase compliance,101
Transparency is as essential to hegemonic states enforcing compliance and to
states resolving coordination problems as to the reciprocity needed to elicit
compliance in collaboration problems.102 To make the threat of a retaliatory
violation - or linkage via sanctions or inducements - credible, the regulated
actors must know that their choices will not go unnoticed.

If power and interests leave more than one rule in the zone of possible
agreement, then negotiators’ choices between rules will effect how easy
verification is.103 The choice of primary rules plays a crucial role since the choice
about what acts to regulate implicitly includes a choice about how transparent
compliance and non-compliance will be. The Montreal Protocol regulated CFC
production because it was far easier to monitor a very few producers than
thousands of consumers.!%4 While numerous activities contribute to climate
change, technological capabilities will make verification of point-source
polluters, like power plants, far easier than areal polluters, such as logging or
rice farming. Previously regulated activities may already have data collection
and dissemination systems on which a treaty can piggyback, much as the LRTAP
Convention has used economic fossil-fuel usage data to estimate emissions.!0>

Treaties usually provide for self-reporting by national governments, and the
wide variance in levels of self-reporting suggests that some reporting systems
work better than others.106 Transparency can be increased by making rewards
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for compliance conditional on supplying such reports or allowing inspections.
The human rights experience suggested to drafters of :Agenda 21 that NGO§ and
industry had the ability and incentives to provide va}uable. comph.ance
information.1%” On-site monitoring has been authorized in an mtegggtxonal
convention on wetlands as well as in nuclear weapons treaties.’”® Such
measures skirt the self-incrimination problems that deter self-reporting and
improve both the quantity and quality of data available. Treafy ru.les and
procedures can also enhance information flow between partles,. increase
resources dedicated to monitoring, and finance the development of improved
verification technologies.‘09

For the collected data on behaviour to lead to an appropriate response, treaty
staff, governments or NGOs must analyze and interpret the data to identify both
the cases and sources of non-compliance. Often this may re u(l)re a forum. to
inquire further into actions taken and the reasons behind them. 1 By.mcrea.lsmg
both the actors and means authorized to collect, analyze and disseminate
information, a treaty can increase the likelihood that tho§e tasks occur. By
improving the ability for, and likelihood of, detecting violations, transparency
fosters all parties’ abilities to invoke reciprocity, sanctioning, and inducement
strategies. 111

Non-compliance response system .

If the treaty’s compliance information system succeeds at deve19p1ng
information about non-compliance and non-compliers, successful alteratx;m of
their behaviour also requires some response. While responsive actions ava}lable
to actors were discussed above, the following sections discuss three strategies by
which treaties can increase the likelihood that such responses occur and are
effective. :

Facilitating compliance . o
Treaty organizations and secretariats can increase the h‘kehhood and
effectiveness of the positive inducements that states can take upllaferally.‘ They
can provide mechanisms for burden-sharing for ﬁnan'cing., making it feasible to
fund projects that are larger than a single country ordinarily would fund. Tlt\ese
arrangements also establish a set of commitments and correlated expectations
regarding contributions from various states to such a funi:l. While the
International Monetary Fund (IMF) and World Bank have funduf!g proble.ms,
nations in general are willing to make funds available for project funding.
International organizations may also be able to fund projects that would be too
controversial for individual donor countries to fund. Whether such cooperative
funding ventures will succeed in environmental affairs remains to be seen, as the
Montreal Protocol and the Framework Convention on Climate Change are the
first to include significant financial transfer mechanisms. ‘
Facilitating compliance may also involve international education efforts
targeted at clarifying rules and the means to compliance. For example, Sw.e'den
and the International Maritime Organization created the World Maritime
University to provide courses on marine pollution requirements and how to
comply with them. Technology transfers also help. The Montreal Protqcol
requires technology assistance to address non-compliance due to ?echmcal
incapacity. The convention’s highlighting of the fact that compliance by
developing states depends upon these financial and technology transfers may
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help press developed states to fulfil these commitments.!12 Financing and
technology transfers provide useful levers to induce compliance when sanctions
may be politically difficult to impose, as among allies. Inducements themselves
ease the non-compliance detection problem since a government that might
ignore a free-standing reporting requirement might well prove more
forthcoming if providing the information opened up new funding sources.
These inducements can influence actors who want, but are unable, to comply
as well as providing incentives for countries to re-examine the costs of, and
priority given to, compliance. Even states planning to violate may reconsider if
the financial transfers are large enough. Inducements have their own problems,
however: joint funding itself has to overcome inherent free-rider problems. Also,
inducements cost more than sanctions. For the country seeking to motivate
compliance, the promise of inducements is costly if they succeed while the threat
of sanctions is costly only if they fail.ll3 Inducements are also vulnerable to
problems of moral hazard, in which those who would otherwise comply
strategically misrepresent that fact to convince others to pay their compliance
costs. While international funding, technology, and education programmes may

prove difficult to enact and small in magnitude, they may nonetheless make
compliance more likely.

Sanctioning violations
Proponents of sanctions contend that ‘compliance can be obtained efficiently by
making violation unattractive rather than by altering the costs or benefits of-
compliance’.1!* While sanction strategies face major constraints on their
effectiveness in the international environment they remain a recurring theme in
efforts to strengthen compliance systems.’15 As one example, Gro Harlem
Brundtland, the Norwegian Prime Minister, has recommended ensuring
compliance with carbon dioxide emission targets by establishing ‘an
international authority with the power to verify actual emissions and to react
with legal measures if there are violations of the rules.’116

Sanctioning often proves ineffective because it involves costs for the
sanctioner as well as the sanctionee. It can be made more effective through
several means. Regular international meetings of treaty parties increase the
opportunities for actors to bring diplomatic and public pressures on non-
compliant actors to explain and change their behaviour.1l” Treaty rules that
allow publication and dissemination of self-reported and independently-
gathered information provide a ‘basis for a wider critique and evaluation of a
party’s performance and policies’ by countries, companies, and NGOs that have
incentives to respond to non-compliance.!1® For example, Greenpeace and Sea
Shepherd have frequently taken action to identify and prevent whaling.119
Media reports of non-compliance and pressures from domestic NGOs do not
evoke the same questions of sovereignty that governmental sanctions often
raise. NGOs may also be more likely than governments to impose political and
economic costs on non-compliant governments and corporations. By fostering
such diffuse but influential pressures, imoproved transparency can increase
compliance even absent formal sanctions. 1

Treaties that formally authorize and ‘assign responsibility for applying
sanctions’ increase the expectation that ‘a given violation will be treated not as
an isolated case but as one in a series of interrelated actions’.!2! As Morgenthau
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notes, ‘nobody at all has the obligation to enforce’ international Jaw.122 Few
countries even have incentives to do so. To address the concerns over
sovereignty that counteract a desire to sanction another government for treaty
violations, treaties can redefine what constitutes infringement of sovereignty by
authorizing certain actions in the event of treaty violations.123 Treaties can
remove the international legal barriers, such as those in the General Agreement
on Tariffs and Trade (GATT), that constrain those countries with incentives to
enforce.

Finally, incentives to sanction can be increased by ‘privatizing’ the benefits
and costs of enforcement activity.124 The 1911 Fur Seal Treaty between Japan,
Canada, the US and the USSR strictly curtailed killing seals at sea while leaving
the US and USSR in exclusive contro! of kills on the seals’ breeding islands. The
latter countries annually compensated Japan and Canada with a share of the
kills in exchange for their halting the wasteful at-sea killing. The seal population
recovered from 300,000 in 1911 to its pre-exploitation level of 2.5 million by the
1950s.125
" Privatization can also involve authorizing governments to enforce directly
against nationals of other countries caught violating treaty rules, as in the
Convention on International Trade in Endangered Species’ provisions for
penalizing and confiscating specimens.126 This ‘use of domestic enforcement
procedures is likely to be possible in an increasing range of cases, like
environmental treaties, where international regimes are aimed ultimately at
influencing the private activities rather than state behaviour’.127 By authorizing
and establishing standards for second-level enforcement, treaties can increase
their frequency. Governments balk less at sanctioning individual and corporate
nationals of other governments than at sanctioning those governments directly.
Whether such a strategy can work depends on whether states with enforcement
incentives have effective jurisdiction over the regulated activity, but treaties that
are aimed at such opportunities to focus sanctions on individual actors provide
one means of increasing compliance.

Preventing violations
Besides positive inducements and negative sanctions to elicit compliance,
treaties, like domestic regulations, have a third potential strategy. Some
international standards rely on efforts to raise obstacles to, and otherwise
prevent, non-compliance in the first instance. If primary rules can be established
which succeed at coercing compliance in the first place, the demands placed on
those responsible for monitoring and enforcing treaty regulations can be
dramatically reduced. To implement such a strategy requires greater attention to
‘pre-monitory’ control measures, ie, efforts to inspect and survey behaviour
before violations occur, rather than to detect and investigate them afterwards.128
A coerced compliance system relies on finding regulatory chokepoints where
limits can be placed on the ability to violate a treaty’s terms, thereby restraining
actors who might otherwise be inclined not to comply. Careful selection of the
point for regulatory intervention can allow treaties to target actors who have
fewer incentives to violate rules, or target transactions between actors with
differing incentives. Often it entails restricting the most transparent activity in
the train of actions that preceed an environmentally harmful action; an activity
that is not environmentally harmful itself may nevertheless provide the most
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effective point for preventing violations from occurring. Domestic examples
include requiring manufacturers to install catalytic converters on automobiles,
or banning handgun sales. In switching from limiting intentional oil discharges
to requiring oil tankers to install expensive pollution-prevention equipment, the
International Convention for the Prevention of Pollution from Ships elicited
compliance from tanker owners with strong economic incentives not to comply
because non-compliance would have required the cooperation of a ship-builder,
a classification society, and an insurance company in constructing what all knew
to be an illegal tanker.12% Any one of these actors could prevent a violation from
occurring.

A deterrence-oriented approach underlies the use of sanctions, which require
successfully detecting, prosecuting, and sanctioning violations after they
occurred to deter them from occurring in the future. In contrast, a coerced
compliance model greatly reduces the need for ‘post-monitory’ control that can
identify violations after they have occurred. Post-monitory control efforts face
the common problems of detecting violations that violators desire to keep
hidden, identifying the perpetrator of a detected violation which may not
always be obvious, collecting legally legitimate proof of the violator héving
perpetrated the violation, and ensuring that the sanctions imposed are sufficient
to deter others. A preventive orientation can be designed into treaty provisions
by ensuring that the actors responsible for preventing violations have both the
incentives and authority to do so.

Time and treaty process

Finally, beyond the instrumental compliance policies involved in the compliance
systems discussed above, treaties can reflect longer-term, less direct efforts to
induce compliance. Compliance systems are nested among broader norms,
principles, and processes that may play far greater roles in altering behaviour.
Treaty processes can seek to influence the ways governments and other actors
perceive and define their interests so they increasingly see compliance as
furthering their interests. ‘Soft law’, involving norms, principles and guidelines,
informal agreements, and tacit bargaining strategies may all wield considerable
influence over behaviour. Larger ‘behavioural alteration’ systems, of which
treaties and their compliance systems form only a part, may exercise influence
not only through altering behaviour in an instrumental sense but by successfully
changing the values and interests of the actors involved. Many theorists contend
that treaties alter behaviour by leading states to adopt broader and longer-range
views of their interests, providing new scientific information that clarifies
policies to achieve existing goals, or causing governments to learn new goals.130
As Alexander Wendt argues, ‘international institutions can transform state
identities and interests’ and through so doing change their behaviour.13!
Treaties that establish exclusively hortatory goals may have significant
behavioural impacts, even when ‘compliance’ proves impossible to measure.
This chapter decidedly does not exclude such transformation as an important
pathway by which institutions change behaviour - it has simply sought to
identify how treaties can mitigate international environmental problems
through the less ambitious means of changing the behaviour of nations and their
citizens even when it proves impossible to alter their identities and interests.
Parties previously inclined to non-compliance may come independently to
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prefer to comply. A treaty can authorize and fund scientific research and
information-sharing to clarify the benefits and costs of a state’s own behaviour
to its independent self-interest. Compliance becomes more attractive if new
knowledge shows greater benefits to compliance, such as higher costs of
environmental degradation. Efforts to foster open-ended knowledge creation
can increase domestic political pressures for compliance.132 The Long-Range
Transboundary Air Pollution Convention provided scientific exchanges and a
joint database on transborder fluxes of pollutants that convinced some states to
change their behaviour.}33 Such international exchanges were essential in
showing states the degree to which their environmental fate depended on the
actions of their neighbours, increasing incentives for both compliance and
enforcement. Research and development into cheaper means of complying
provides a long-term solution to incapacity and high compliance costs as sources
of violations.

Treaty processes can also encourage a process of social learning by which
governments and other actors come to alter their values and objective
functions.13* The negotiation and re-negotiation process can change the value
actors place on certain goals. Thus, treaties can increase environmental concern
simply through regular discussions that increase the understanding and
perceived importance of the issue. This involves more than re-assessing costs or
discovering new ways to achieve existing goals; it involves changing those
goals. International organizations can consciously shape perceptions of self-
interest. Developing and disseminating information regarding pollution and
helping place scientists in domestic policy positions altered interests which
increased compliance with treaty rules regulating Mediterranean pollution.135

COMPLIANCE AND EFFECTIVENESS

A final word is in order regarding the relationship between compliance and
effectiveness.136 While this chapter argues for better evaluation of whether and
how treaties alter behaviour, such behavioural change is an important, but
essentially intermediate goal. We are most interested in whether treaties produce
the environmental improvements that motivate their negotiation in the first
place. Compliance and behavioural change are valuable only if they lead to
accomplishment of treaty goals. In Oran Young's terms, we are interested in a
treaty’s problem-solving, as well as behaviour-changing, impacts.137 Some
recent scholars have proposed three indicators of effectiveness that go beyond
compliance, namely, the degree to which

(1) parties achieved treaty goals,

(2) actual decisions corresponded with expert advice, and

(3) the environmental resource improved relative to what would have
‘happened in the absence of the treaty.138

Evaluating effectiveness defined as problem-solving requires making an often-
subjective choice among various possible definitions of the problem. First, ‘sharp
statements of objectives seldom are achieved’ in international environmental
treaties, making it difficult to find the yardstick against which to measure
effectiveness. 137 Second, even if one defines effectiveness as the degree of
environmental improvement, the multiple causes of most environmental
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phenomena and the generally poor quality of data make identification of causal
links extremely tenuous.140

Greater compliance is neither a necessary nor sufficient condition for
effectiveness. First, high compliance is not necessary. Non-compliance with an
ambitious goal may still produce considerable positive behavioural change that
may significantly mitigate, if not solve, an environmental problem. Second, high
compliance is not sufficient. High compliance levels with rules that merely
codify existing behaviour, or rules that reflect political rather than scientific
realities, will prove inadequate to achieve the hoped-for environmental
improvement. For example, compliance with the Montreal Protocol may prove
perfect but too late to avoid irreversible harm from stratospheric ozone loss. 141

Even a treaty that can be empirically identified as the cause of compliance
may fail to lead to the desired environmental improvement. Most environmental
problems have three different types of sources: the regulated human behaviour,
other non-regulated human behaviours, and non-human sources. A treaty that
successfully brought a halt to an environmentally harmful behaviour might not
preserve the environmental resource if other human behaviours and natural
factors influencing environmental quality caused the resource to be depleted.

Having said that, however, compliance can provide a valuable proxy for
effectiveness, since greater compliance will produce more environmental
improvement so long as the rules do not have perverse effects, although the
improvement may still be insufficient to mitigate the problem. In most cases
negotiated rules have a positive relationship to better management, if not
resolution, of the environmental problem.142 In these conditions, higher levels
of compliance will lead to higher levels of effectiveness, ceteris paribus. In some
cases, under assumptions of perfect compliance, two rules will be equally
beneficial to the environment. In such cases, the rule that induces greater
compliance can safely be inferred as increasing treaty effectiveness. In other
cases, however, determining whether a given rule will be more effective in
solving an environmental problem will require evaluating the trade-offs
between a rule that offers large nominal environmental benefits but is likely to
elicit low compliance and another rule that offers smaller nominal
environmental benefits but has a high likelihood of compliance. A particularly
striking example of such trade-offs is involved in the current choice faced by the
International Whaling Commission (IWC) regarding whether to maintain a
moratorium on commercial whaling in a treaty to which fewer countries are
willing to be parties or allow some commercial whaling to keep countries
operating under treaty auspices.

Rules that achieve high levels of compliance may be too costly, economically
inefficient, or fail to be cost-effective. Compliance cannot be the sole criteria for
making choices among alternative treaty provisions. The argument is that
evaluating likely compliance levels must be an important and relevant
consideration in policy debates. Nominally cheaper, more “efficient’ policies may
simply not be capable of inducing the level of compliance needed to achieve a
socially desirable outcome. In contrast, a more expensive, inefficient policy may
prove more enforceable or otherwise more likely to elicit high levels of
compliance needed to achieve this outcome. Before selecting a particular policy
approach, the benefits of the socially desired outcome must be weighed against
the costs required to induce high compliance levels. We cannot rule out certain
options simply because more efficient options can ‘conceivably’ achieve the
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intended environmental end. Policies must be evaluated in terms of compliance,
as well as efficiency, cost, and equity. Where they elicit the compliance necessary
to achieve the environmental goal, more efficient solutions are clearly preferable.
Where compliance with efficient solutions appears significantly less likely than
with alternatives, we must examine whether the compliance costs of inefficient
solutions are nonetheless outweighed by the benefits that high compliance
provides.143

FURTHER RESEARCH

This chapter has laid out one view of the theoretical context that informs much
of the current research being conducted by international relations scholars into
compliance with environmental treaties. This framework suggests a large
number of important empirical questions that need to be answered if scholars
are to contribute to the important task of advising those who actually negotiate
international environmental accords. The study of international environmental
politics in general, and issues of compliance and effectiveness in particular, is
currently receiving a large and rapidly growing amount of scholarly and policy
attention. 144

Certainly one important task involves identifying whether treaty-induced
compliance is common. Specific studies have evaluated compliance with the
provisions of particular treaties, such as the International Convention for the
Prevention of Pollution from Ships and the Convention on International Trade
in Endangered Species.145 Studies of individual treaties can provide in-depth
understanding, especially when they identify variance in compliance across
rules within a treaty which allows control of many of the variables that often
confound analysis of cross-treaty variation. They suffer, however, from the
problem that their conclusions often prove difficult to generalize and, by
definition, can evaluate the success or failure only of whatever types of
particular institutional and legal arrangements were undertaken in those
particular treaties. Such studies also do not address the larger question of
whether treaty rules generally do prompt changes in behaviour. Indeed, most
such studies document instances of rules failing to influence behaviour, as well
as succeeding at doing so. Determining if compliance occurs frequently in
international environmental affairs, whether treaty-induced or not, demands
study by those evaluating treaty rules and behaviour across a wide range of
treaties.

Current research is looking at both national-level factors that influence
compliance, as well as at variance across different types of problems to identify
the necessary conditions for treaty-induced compliance to arise. Political science
scholars are beginning to explore systematically the variance across different
environmental treaties in eliciting compliance and achieving desired
behavioural changes. Some variance will certainly be shown to arise from
differences in how the treaties frame their substantive provisions and design
their compliance information and non-compliance response systems. However,
several other factors will certainly be shown to play key roles in compliance
variance across issue areas. First, different levels of international concern
regarding a problem may have large effects on the level of compliance achieved.
Second, some types of activities are inherently more difficult to regulate than
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others. Some environmental remedies need only alter current production
processes to eliminate that component causing the environmental externality, as
with oil pollution and acid rain. In other cases, achieving treaty objectives rr'\ay
requiAre reducing the level of activity to correspond to the relevant ecosystem’s
carrying capacity, as with fisheries agreements. In still other problems, treaties
may need to ban an activity completely in certain areas or for certain periods, as
with whaling, trade in endangered species and atmospheric nuclear testi;\g.
Several research teams, involving many international scholars from a wide array
of disciplinary backgrounds, are currently probing into these and related
questions. 146

Understanding what limits contextual factors place on compliance, and what
factors determine that context, can make it easier to design politically viable, yet
successful, environmental compliance systems. One major international tear,n of
§cholars is conducting a cross-treaty and cross-country evaluation of compliance
in ten countries with five environmental treaties.14” Another study currently
underway is evaluating the financial mechanisms in various environmental
treaties.48 Considerable effort is underway to collect more systematic databases
on variables related to both the compliance and effectiveness of environmental
treaties to facilitate progressively better analysis of the effects of international
treaties.}4% Comparisons across different treaties can highlight the impact of
contextual factors on the effectiveness of similar compliance systems, or the
relative effectiveness of different compliance systems. Factors that :are not
policy-manipulable in the short run, such as scientific understanding of (and
hence go.vemmental concern over) the risks of a particular environmental threat
or so.lutlons to it, may be policy-manipulable in the long run. Numerous
questions suggest themselves. How do wildlife preservation treaties compare
with pollution regulation accords? Do bilateral agreements prove better or worse
at eliciting compliance than multilateral agreements? In general, how does the
number of parties influence compliance levels?

Political scientists are also just commencing research to determine what valid
lessons can be learned from broader international relations research efforts, for
example those investigating compliance, verification and enforcement issuels in
arms control.150 Comparing and contrasting the arms control experience with
that of environmental treaties could shed light on both areas of study.!®! Similar
comparisons might usefully be made with compliance provisions and
experience in trade and human rights <:onventions.§)52 The Commission on
Sustainable Development for monitoring adherence to the principles in
UNCED'’s Agenda 21 was modelled after the UN Commission on Human Rights
yet little close study has documented whether and why the human righgs’

experience should easily and successfully transfer to the environmental
realm 153

CONCLUSIONS

The preceding discussion provides a foundation for identifying both whether
ax.1d how treaties induce compliance. Most treaties have parties that combine the
finfferent types of motivations outlined. Even in the international environmental
issues commonly characterized as collaboration problems, it seems likely that
some states comply due to an independent interest in compliance, others are



willing to comply if enough other states do, and others will seek to violate,
complying only if they receive sufficient sidepayments, face sanctions, or are
prevented from violating. Some might act no differently if there were no treaty
while others may be complying only under direct threats of sanctions. High
compliance levels in general, and increases in compliance levels in particular,
may be due to a treaty but may be due to a range of other factors.

The wide array of compliance sources that are exogenous to the treaty
suggests a healthy scepticism in attributing a treaty as having caused
compliance. More importantly, they provide rival hypotheses of why compliance
would increase at the same time as a change in rules. They provide a check-list
of ‘likely suspects’ that will help avoid attributing causation to rules in cases
where other factors are responsible for a change in compliance.

Changes in the power and interests of dominant states may lead both to
adoption of more stringent rules and to better compliance. Treaty rules and
correlated behaviours may often be merely different indicators of the same set of
power and interests that drive much of international politics. The existence of
deeper causal links, rather than just coincidence, will regularly cause compliance
changes to correlate with rule changes. Economic and technological changes
might increase incentives and capacities to comply, and domestic political
changes may also lead actors to change their calculus regarding compliance.
These factors may confound efforts to attribute causally a change in compliance
to a particular rule change. Explicitly looking for independent evidence of such
changes, however, allows us to confirm this analysis if appropriate evidence is
found and to eliminate it if evidence shows no such change occurred. If changes
in rules do appear to have caused increased compliance, however, the review
presented here delineates the types of changes to the primary rule system,
compliance information system, or non-compliance response system that we
should expect to see.

Despite the continuing reference to international environmental politics as a.
new field, many environmental treaties have been in force long enough to begin
evaluating their behavioural impacts.!5% While empirical evidence of
compliance may take time to develop, many environmental agreements stand
ready to be analyzed by those inclined to find data addressing whether
international rules effect compliance.155 Whether the nations of the world
succeed at averting the many intemational environmental threats that loom on
the horizon will depend not on negotiating agreements to alter the behaviours
that harm the air, land, and water but on ensuring that those agreements succeed
in getting governments, industry and individuals to change their behaviour. We
can hope and work for a day when all nations and their citizens are sufficiently
concernéd about the environment that we will not need international law to
outlaw pollution and dictate environmentally-benign behaviours. Until then,
however, identifying and then implementing those treaty provisions that elicit
compliance will provide one valuable means of managing the protection of the
global environment.

28
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